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New salary requirements from November 1
for licensees in Bona Fide control

Currently all employed licensees in
bona fide control of a business, who
do not have a majority shareholding
in the company, are paid a minimum
salary of $40,000.

This was seen as a way of ensuring that
the person in bona fide control devotes a
substantial amount of time and attention
to the running of the business. A recent
review of this amount was conducted.

A more realistic amount as a salary
requirement was determined to
be $50,000 per annum, excluding
superannuation.

This new salary requirement will
become effective from 1 November

2008 and will apply as follows:

e All new licence applications, from
firms and companies who wish to
employ a licensee, who is not a
majority shareholder in the firm
or company, as person in bona fide
control, will need to be accompanied
by evidence of a signed service
agreement® between the firm or
company and person in bona fide
control. The service agreement must
state that the person in bona fide
control receives a guaranteed salary
of at least $50,000 per annum.

e All companies and firms subject
to condition RA6, whose triennial

* For an

certificates expire after 1 November
2008, will, upon renewal of their
certificate, be required to provide
evidence to the Board that the service
agreement between themselves and
the person in bona fide control has
been amended to reflect the revised
requirement by August each year.

information  bulletin
regarding the terms and conditions
that need to be contained in a
service agreement please visit the
Board’s website at wwuw.reba.
wa.gov.au and go to Licensing and
Registration page found in the For
Agents section.

Fines imposed for breaches of the Code

of Conduct for false advertisement

Recent disciplinary proceedings were made against a real
estate agency and a person in bona fide control for a breach
of the Code of Conduct for Real Estate Agents and Sales
Representatives (the Code). At mediation the real estate
agent agreed with the allegations and indicated agreement
to the fines and costs proposed by the Board.

The proceedings determined that on three occasions the

real estate agency:

e distributed four leaflets advertising a total of 15 real
estate properties for sale, when the agency did not have
written authority to do so. Contrary to Article 4(3) of
the Code;

¢ failed to act honestly and fairly in drafting the leaflets in
that they conveyed that the agency had listings for all the
properties referred to in the leaflets. Two of the leaflets
contained sale prices for three properties referred to that
were misleading. Contrary to Article 5(1) of the Code;
and

e the person in bona fide control of the agency business, in
allowing the leaflets to be distributed, failed properly to
supervise the business of the agency. They did not take
reasonable steps to ensure that sales representatives and

other employees of agency complied with the provisions
of the Real Estate and Business Agents Act 1978 (“the
Act”) and the Code.

The leaflets referred to properties for which the agency did
not hold a valid appointment to act. Although the leaflets
contained a disclaimer that not all of the properties were
necessarily exclusively listed with them, a number of the
properties referred to were exclusively listed with other
agents.

The agency also made representations as to price in two of
the leaflets that were misleading.

The State Administrative Tribunal (SAT) ordered the:

1. Real estate agency pays to the Board a fine in the sum of
$5,000.00 and costs in the sum of $250.00.

2. Person in bona fide control is to pay the Board a fine in
the sum of $1000 and costs in the sum of $250.

The Board reminds all agents and sales representatives
of their responsibilities and duties under the Act and
Code of Conduct in relation to advertising properties for
lease and sale.



sales representatives.

Agents (General) Regulations 1979.

Sales representatives entry
qualifications changed

At the Board meeting held on 23 November 2007, the Board approved the amendment of Regulation 6A of
the Real Estate and Business Agents (General) Regulations 1979 regarding the registration requirement for

The proposed amendments took effect on 24 June 2008.

You can view the Regulation 6A amendements at www.slp.wa.gov.au/legislation/statutes.nsf/default.html
which can be located under subsidiary legislation>inforce and by clicking on R for Real Estate and Business

For Further information regarding the amendments you may contact the Board on (08) 9282 0843 or
email contactus@reba.wa.gov.au. A copy of the Government Gazette is also available from the State Law
Publisher’s website at www.slp.wa.gov.au/gazette/gazette.nsf

Treatment of strata funds
by real estate agents

It has been brought to the attention of the Board
that the practice of using separate interest bearing
trust accounts to hold strata management funds is
commonly used throughout the industry.

Section 4(3a) of the Real Estate and Business Agents
Act (“the Act”) provides that, “For the purposes of this
Act, moneys collected by an agent for or on behalf of
a strata company are deemed to be moneys collected
by the agent in respect of a real estate transaction.”

The Board requires money received by a licensed
agent in the course of strata management work to be
paid into a trust account.

The Act requires that a licensed agent holding a current
triennial certificate must maintain one or more trust
accounts. All money held for a person in relation to
a real estate or business transaction, such as sales,
property management, and strata management, must
be paid into a specially titled REBA trust account.

Section 68(1) of the Act requires that the agency pays
any money received in relation to strata management

into the agency’s trust account. The collection of
strata management funds is considered a real estate
transaction.

Section 68A of the Act allows agents to open separate
interest bearing trust accounts for individuals if a
specific request is received in writing from the person
paying the money. Section 68A is as follows:

(1) A person may request that moneys paid by that
person to an agent in respect of a transaction
be deposited to the credit of a separate interest
bearing account maintained in accordance with
section 68.

(2) A request shall be in writing
and

(5) An Agent shall ensure that all interest credited
to a separate account is paid to the person who
requested the deposit of moneys in the account.

A person may be also required to provide their tax file
number and agree to pay the bank fees.

Pre-approval is not finance approval

In today’s fast paced information superhighway world,
consumers demand and expect ever more rapid results.
From fast food to internet shopping we are the now
generation. Modern property buyers prefer to shop on-
line for information on how and where to purchase their
next home. A few mouse clicks takes them on a virtual
tour of hundreds of potential homes. An array of home
loan options can be compared on-line. Virtual calculators

will work out in seconds how much they can afford
to borrow, interest due on the life of the loan, weekly/
fortnightly/monthly repayments as well as offer an instant
pre-approval.

Pre-approval letters are also a favourite marketing tool
of major lenders, used to attract customers with the
promise of quick, easy finance for their home purchase.
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Pre-approvals are not a guarantee of finance offered, and
many buyers do not understand that they will still need
to go through the lengthy formal finance application and
approval process for the particular property, the subject
of their offer.

Based on very limited information provided by the buyer
to a potential lender, the pre-approval provides advice
only that the buyer may be able to borrow up to a certain
amount.

Be aware that any buyer making an offer to purchase
based on a pre-approval may need up to eight weeks
to settle. Three to four weeks may be needed to obtain
formal finance approval (and it is not always certain
they will obtain it). A further three to four weeks may be
required after finance approval to effect settlement.

Points to bear in mind:

e Pre-approval is not a guarantee of finance

* Lenders take up to four weeks to process a formal
loan application

* Buyers risk their deposits if they don’t obtain
finance

* Buyers risk paying penalty interest if not enough
time is allowed and they don’t settle on time

e Pre-approval is not relevant to a particular property

e The fact that a buyer may have a pre-approval does
not mean they automatically qualify as a “cash”
buyer

* Formal finance approval often requires a valuation

There have been circumstances where sellers have refused
to allow loan valuers access to the property where buyers
have made a cash offer based on a pre-approval which
subsequently depended on formal finance approval being
obtained.

The Board has received several complaints where buyers
(and the agents and sales representatives negotiating the
offers) have been caught out by depending on a pre-
approval notice that subsequently did not lead to an
offer of formal finance approval.

Substituted buyers

- exercise caution

This particular article appeared recently in issue 43 of
the Settlement Agents News. Given its relevance to real
estate agents, it has been reproduced here.

“It has been brought to the Settlement Agents Supervisory
Board’s (“SASB”) attention that since the Office of State
Revenue (OSR) introduced Ruling SD 36.0 regarding
nominees and agency agreements; there has been an
increase in the use of the substituted buyer form which is
called a Transfer to Related Substituted Purchaser.

The Board has had concerns for sometime over the use
of these forms and, whilst the reasoning behind the
introduction of the substituted buyer form is sound, the
form is deficient in four ways.

1. The substituted buyer form does not change the
original contractual relationship between the seller
and the original buyer.

Should settlement not proceed, the contractual
remedies are those in the original contract. Those
remedies may no longer be appropriate to rectify
the situation between the seller, the original buyer
and the substituted buyer or afford the appropriate
protection to the affected parties.

2. The form does not require the written consent of
the seller to the substitution of the buyer and this
is in direct conflict with the Joint Form of General
Conditions Clause 26.5(a) (2) which states “The
seller and buyer must not assign or transfer the
contract or any right under the contract to a third

party without the prior written consent of the
other”.

3. Section 34(1)(a) of the Property Law Act 1969
(WA) provides that all contracts for the sale of
land must be in writing and signed by the person
conveying the interest or by a lawfully authorised
agent. The substituted buyer form does not meet
this requirement.

4. As between the original buyer and the substituted
buyer, any deposit monies paid by the original
buyer remains their property.

SASB believes that these deficiencies create unacceptable
risks to settlement agents and their clients particularly in
the event that one of the parties defaults.

SASB has previously raised these issues with OSR but
was unable to obtain agreement to amend the substituted
buyer form to address the deficiencies.

SASB will again raise this matter with OSR and it is hoped
that an additional form could be created to address the
deficiencies; however, extra care needs to be taken in
creating such a form as SASB has been advised that the
creation of any additional documentation could attract
stamp duty at ad valorem rates.

In the meantime SASB has advised settlement agents to
exercise caution in using the Substituted Buyer Form
and should be recommending that their clients seek legal
advice on the four deficiencies raised in this article.




and under GST.

Goods and Services Tax

Agents should NOT under any circumstances offer to seek this advice for their client, nor should they proffer
any advice. Agents have an obligation to raise these issues with their client and ensure that any GST issues are
addressed prior to the contract being executed and failing this prior to settlement. Please refer to the Board’s
website for this full article at www.reba.wa.gov.au which will be located under For Agents>REBA News Index

Compulsory Professional Development

(CPD) Update -

The Board recently evaluated the CPD program and
received feedback from current CPD training providers
that there is still some confusion amongst real estate and
business broking agents regarding their CPD obligations.

The Board introduced Compulsory Professional
Development for current triennial certificate holders in
2007 and continued it in 2008. The CPD model forms
part of the licensing framework and current triennial
certificate holders are required to acquire ten CPD points
of approved professional development activity each
calendar year.

The Board amended the Real Estate and Business Agents
Act(General) Regulations 1979 to supportthe introduction
of CPD effective from 28 December 2007. There are two
types of CPD activity: mandatory and elective. The Board
determines and approves the three mandatory professional
development subjects in accordance with 4AA and 4AB of
the Regulations and publishes these on its website on or
before 1 January of each calendar year.

The Board currently funds the cost for each triennial
certificate holder to attend up to three hours of mandatory

Requirements

CPD activity each year which equates to three of the
required ten CPD points. The remaining seven points
must be obtained by completing the approved elective
activities advertised on the Board’s website.

The current mandatory training topics (for 2008) are:
* Risk Management
* Promoting a Culture of Compliance
* The Law Related to Real Estate - Principal Agent,
the Trade Practices Act, the Fair Trading Act and
the Residential Tenancies Act.

For further details and booking enquiries regarding the
mandatory seminars contact either the following:

Central TAFE on 9427 1257 or email to bree.
maddren@central.wa.edu.au or visit at www.central.edu.
gov.au

Kaplan at www.kaplanprofessional.edu.au or contact
on 1300 662 203 or Kaye Fisher 02 9908 0239 or
mail@kaplan.edu.au

Central TAFE
Timetable for the remainder of 2008 - 3 points for mandatory and 7 points for elective

City and Metropolitan Area

Location / Area

Date

Session Time

Enrol Before:

Perth

21 October 2008

9.30am - 1.00pm

14 October 2008

Fremantle 28 October 2008 9.30am - 1.00pm 21 October 2008
Joondalup 4 November 2008 9.30am - 1.00pm 28 October 2008
Perth 18 November 2008 9.30am - 1.00pm 11 November 2008
Perth 2 December 2008 9.30am - 1.00pm 25 November 2008

Regional Areas

Location / Area

Date

Session Time

Enrol Before:

Northam 14 October 2008 9.30am - 1.00pm 7 October 2008
Bunbury 14 November 2008 9.30am - 1.00pm 7 November 2008
Geraldton 21 November 2008 2.00pm - 5.30pm 14 November 2008
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